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Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on March 22, 1994, in Tall ahassee, Florida.
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STATEMENT OF THE | SSUES

VWet her the chal |l enged agency statements are unpronul gated rul es, whether
Respondent (AHCA) has viol ated the provisions of Section 120.535(1), Florida



Statutes, by failing to adopt the chall enged agency statements as rul es and

whet her the chal |l enged agency statenments are invalid exercises of del egated

| egislative authority within the neaning of Section 120.56, Florida Statutes.
The chal | enged agency statenents are (a) that Section 408.037(2)(a), Florida
Statutes, requires that an application for a Certificate of Need list anong its
"capital projects” other Certificate of Need applications which have been
prelimnarily denied by the Agency and are the subject of a petition for an

adm ni strative hearing (denied-but-in-litigation CON applications), and (b) that
failure to list denied-but-in-litigation CON applications constitutes grounds to
summarily reject a Certificate of Need application w thout further review

PRELI M NARY STATEMENT

Petitioner (Arbor Health Care) and Intervenor (Manor Care) are conpeting
applicants for a Certificate of Need (CON) to be issued by AHCA for a nursing
hone project to be located in Sarasota, Florida. AHCA issued its notice of
intent to award the CONto Arbor Health Care and to deny all other applications,
i ncluding that of Manor Care. Manor Care chall enged the proposed action and the
matter was referred to the Division of Adm nistrative Hearings (DOAH) where it
was assigned DOAH Case No. 93-2562. The three parties to this proceedi ng were
al so parties to DOAH Case No. 93-2562. During the course of DOAH Case No. 93-
2562, ©Manor Care asserted in a nmotion for summary reconmended order that Arbor
Health Care's application for the Sarasota project should be deni ed because
Arbor Health Care did not include in its application information required by
Section 408.037(2)(a), Florida Statutes, pertaining to applications for three
separate projects that are unrelated to the Sarasota project. For each of these
unrel ated projects, a letter of intent had been issued which notified Arbor
Health of the intent of AHCA to deny Arbor Health's application. For each of
these unrelated projects, Arbor Health adm nistratively challenged the proposed
action by proceedings that were pending before the Division of Adm nistrative
Hearings at the tinme Arbor Health submitted its application for the Sarasota
project. Manor Care asserted in DOAH Case No. 93-2562 that Arbor Health's
failure to include these three projects (referred to as denied-but-in-litigation
CON applications) in its listing of capital projects was fatal and required the
summary di sm ssal or admnistrative withdrawal of Arbor Health's application for
the Sarasota project. AHCA filed pleadings in DOAH Case No. 93-2562 by which it
adopted the rationale asserted by Manor Care and joined in its notion for
summary reconmended order.

On February 19, 1994, Arbor Health Care filed its petition with the
Division of Administrative Hearings contending that the agency assertions
pertaining to denied-but-in-litigation CON applications made i n DOAH Case No.

93- 2562 are unpronul gated rules that violate the provisions of Section
120.535(1), Florida Statutes, and are invalid exercises of delegated |legislative
authority within the nmeaning of Section 120.56, Florida Statutes.

On March 10, 1994, AHCA filed a Motion to Dismiss the Petition. Arbor
Health Care filed its response to the Mdtion to Dismiss on March 14, 1994, and a
Suppl enment al Response on March 17, 1994.

Manor Care's Petition to Intervene was filed on February 25, 1994, and was
granted by Order dated March 14, 1994. On March 18, 1994, Manor Care filed a
Motion to Disnmiss the Petition. On the norning of the hearing, Arbor Health
Care filed a Motion to Strike Manor Care's Mdotion to Dism ss on the grounds that
it was not tinely filed.



The final hearing was conducted March 22, 1994. At the commencenent of the
heari ng, the pending notions were denied without prejudice to the rights of the
parties to raise the sane issues in their post-hearing submttals. Arbor Health
Care's Motion to Strike Manor Care's Mdtion to Dismiss filed on March 22, 1994,
was rendered noot by that ruling.

At the formal hearing, Arbor Health Care presented the testinony of
El i zabet h Dudek, the chief of AHCA's CON section. Arbor Health Care offered
seven exhi bits, AHCA offered one exhibit and Manor Care offered four exhibits.
Al'l exhibits, except for Arbor Health Care's Exhibit 6, were accepted into
evidence. Oficial recognition was taken of Chapters 120 and 408, Florida
Statutes, and of Chapters 59C-1 and 60Q 2, Florida Adm nistrative Code.

A transcript of the proceedings has been filed. AHCA did not tinely file a
post-hearing submittal, but it did file a notice on April 27, 1994, that it was
joining in the post-hearing subnmittal that was filed by Manor Care. Rulings on
t he proposed findings of fact submtted by Arbor Health Care and by Manor Care
may be found in the Appendix to this Final Oder.

FI NDI NGS OF FACT

1. Arbor Health Care is an owner, operator, and devel oper of nursing homnes
with a continuing presence in the State of Florida. Arbor Health Care has been
a provider of nursing honme care in Florida for over seven years and has been an
active applicant for Certificates of Need (CON) for nursing hone facilities in
Florida. Arbor Health Care owns and operates seven nursing hones in the State
of Florida, and currently has under construction, or has a CON authori zi ng
construction of, additional nursing hone facilities in the State of Florida.
Arbor Health Care currently has several applications for a CON for nursing hone
beds pendi ng before AHCA and is currently involved in admnistrative proceedi ngs
before the Division of Administrative Hearings relating to the AHCA s noti ces of
intent to grant and/or deny various applications for a CON. Arbor Health Care
has been, and expects to continue to be, an active participant in the CON
application and review process for nursing home beds in the State of Florida.

2. AHCA is the agency of the State of Florida charged with the duty to
i npl enent and enforce the CON programin Florida.

3. Manor Care owns and operates nursing hones and owns other health care
facilities in the State of Florida. Manor Care has filed nunerous applications
for CONs related to provision of nursing hone services in Florida, has several
out standi ng applications, and is the recipient of notices of intent fromAHCA to
approve and/ or deny such applications. Manor Care has been, and expects to
continue to be, an active participant in the CON application and revi ew process
for nursing hone beds in the State of Florida.

4. In Decenber 1992 Arbor Health Care and Manor Care, along w th other
provi ders, submtted conpeting applications for a CON to construct an 81-bed
nursing facility in Sarasota, Florida (the Sarasota project). AHCA
conparatively reviewed the applications and issued its State Agency Action
Report and its notice of intent to grant the application submtted by Arbor
Health Care and to deny all other applications, including the application
subm tted by Manor Care.

5. In April of 1993, Manor Care filed a formal challenge to the AHCA s
proposed denial of its application for the Sarasota project and to the proposed
intent to grant Arbor Health Care's application for that project. That



proceeding was referred to the Division of Adm nistrative Hearings and assi gned
DOAH Case No. 93-2562. Manor Care filed a notion for summary recomrended order
in Case No. 93-2562 contending, in part, that Arbor Health Care's application
for the Sarasota project should be dism ssed because Arbor Health Care failed to
comply with the provisions of Section 408.037(2)(a), Florida Statutes,
pertaining to the m ni mum content of an application for a CON

6. Section 408.037(2)(a), Florida Statutes, provides, in pertinent part,
that an application for a CON shall include the foll ow ng:

(2) A statenent of the financial resources
needed by and available to the applicant to
acconpl i sh the proposed project. This
statenent shall include:

(a) A conmplete listing of all capita
projects, including new health facility
devel opnent projects and health facility
acqui sitions applied for, pending, approved,
or underway in any state at the tinme of the
application, regardl ess of whether or not
that state has a certificate-of-need program
or a capital expenditure review program
pursuant to section 112 of the Social Security
Act. The departnent may, by rule, require

| ess-detailed (sic) information from maj or
health care providers. The listing shal

i nclude the applicant's actual or proposed
financial commitnent to those projects and
an assessnent of their inpact on the
applicant's ability to provide the proposed
proj ect .

7. Manor Care argued in Case No. 93-2562 that Arbor Health Care's
application for the Sarasota project was deficient because it failed to include
three projects, referred to as denied-but-in-litigation CON applications, within
its listings of its capital projects. For each of these projects, Arbor Health
Care's application for a CON had been prelimnarily denied by AHCA. As to each
project, Arbor Health Care had adm nistratively challenged the denial in
proceedi ngs that were pending and still in litigation before the Division of
Admi ni strative Hearings at the tinme of Arbor Health Care's application for the
Sarasota project. Consequently, no final order had been entered as to any of
these three projects and whether Arbor Health Care would be issued a CON for one
or nore of these three projects had not been resol ved.

8. On July 30, 1994, AHCA filed in DOAH Case No. 93-2562 a pl eadi ng
agreeing with and adopting that portion of Manor Care's notion to dism ss
grounded on Arbor Health Care's failure to include the three denied-but-in-
litigation CON applications within its capital projects listing.

9. AHCA interprets the provisions of Section 408.037(2)(a), Florida
Statutes, as requiring that denied-but-in-litigation CON applications be
included within the applicant's capital projects listing. The position of AHCA
is that any application that fails to contain the m nimum i nformation required
by Section 408.037(2)(a), Florida Statutes, should be summarily dism ssed or
adm nistratively withdrawmn. AHCA has nmaintained this interpretation of Section
408.037(2)(a), Florida Statutes, and has applied this interpretation to al
applications for a CON since the statute becane effective in 1987.



10. AHCA' s statenent that denied-but-in-litigation CON applications mnust
be included within an applicant's capital projects listing has never been
adopted as a rule.

11. The term"capital project” is not defined in Chapter 408, Florida
Statutes. AHCA adopted what is now codified as Rule 59C 1. 002(9), Florida
Admi ni strative Code, effective January 31, 1991. That rule defines the term
"capital project” as follows:

"Capital project"” means a project involving
one or nore expenditures which has received
final approval via authorization to execute
for which capitalization will be required

under generally accepted accounting principles.
For the purpose of this definition, fina
approval includes letters of intent to issue

a certificate of need i ssued by the agency.

12. Al so effective January 31, 1991, AHCA adopted what is now codified as
Rul e 58C-1.008(5)(h), Florida Adm nistrative Code, which requires that an
application for a CON contain listing of all capital projects ". . . as defined
in rule 59C 1.002(9)."

13. Section 408.037(4), Florida Statutes, requires that a resolution from
the applicant's governing authority acconpany each application for a CON for new
nursing hone facilities in Florida. This resolution nust contain certain
representations and commtnents to the project for which application is nade and
constitutes "authorization to execute" within the nmeaning of Rule 59C 1.002(9),
Fl orida Adm nistrative Code. Section 408.037(4), Florida Statutes, provides as
fol | ows:

(4) Acertified copy of a resolution by the
board of directors of the applicant, or other
governing authority if not a corporation

aut horizing the filing of the application

aut horizing the applicant to incur the
expendi tures necessary to acconplish the
proposed project; certifying that if issued a
certificate, the applicant shall acconplish

t he proposed project within the tinme all owed
by I aw and at or bel ow the cost contained in
the application; and certifying that the
applicant shall license and operate the facility.

14. An application for a CON for a project involving capital expenditures
that contains the resolution required by Section 408.037(4), Florida Statutes,
"has received final approval via authorization to execute" w thin the meaning of
Rul e 59C-1.002(9), Florida Adm nistrative Code, and neets the definition of a
"capital project” contained in the first sentence of that rule.

15. On March 11, 1994, AHCA caused to be published in the Florida
Admi ni strative Wekly, Volume 20, Nunmber 10, at pages 1434-35, a Notice of
Proposed Rule. The proposed rule would anend AHCA' s existing Rule 59C 1.002(9),
Fl ori da Admi nistrative Code, to read



(9) "Capital project"” neans a project

i nvol ving a capital expenditure, as defined
in subsection (8) of this rule, which the
appl i cant has approved via authorization to
execute. For projects subject to certificate
of need review, capital project also neans a
project involving a capital expenditure for
which a letter of intent to grant a
certificate of need has been issued; or a
project involving a capital expenditure for
which a letter of intent to deny a

of need is in litigation, or could still be
certificate litigated within any renaining
part of the 21-day period provided by

s. 408.039(5)(a), F.S.

16. The proposed rul e incorporates the agency statenent that denied-but-
in-litigation CON applications nust be listed in the applicant's capita
projects listings and renoves any doubt that applied-but-in-litigation CON
applications nmust be included in an applicant's capital projects listing.

17. AHCA' s position that Section 408.37(2)(a), Florida Statutes, requires
that denied-but-in-litigation CON applications be included in the capita
projects listing is nerely an application of the plain | anguage of the statute.
Each of the three applications for CONs referred to as denied-but-in-litigation
CON applications contains the comritnment required by Section 408.037(4), Florida
Statutes. These three applications are clearly for CONs that have been applied
for and are pending within the meaning of Section 408.037(2)(a), Florida
St at ut es.

18. If an applicant fails to list denied-but-in-litigation CON
applications in its capital projects listings, it has failed to provide
i nformati on required by Section 408.037(2)(a), Florida Statutes.

19. If an application for a CONis deened i nconplete and adm nistratively
wi thdrawn prior to conparative review, the applicant no | onger has that
application pending and cannot obtain a CON based on that application

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Sections 120.535 and
120. 56, Florida Statutes.

21. As an owner, operator, and devel oper of existing and proposed nursing
hone facilities in the State of Florida, Arbor Health Care is substantially
affected by AHCA's statenents pertaining to the required contents of
applications for CONs. Consequently, Arbor Health Care has the requisite
standing to bring this proceeding. Manor Care's assertion that Arbor Health
Care | acks standi ng because it has not as of yet suffered any adverse action as
a result of the challenged statenents is rejected as being without nerit. See,
Prof essional Firefighters of Florida, Inc. v. Departnent of Health and
Rehabi litative Services 396 So.2d 1194 (Fla. 1st DCA 1981). Likew se wi thout
merit is Arbor Health Care's assertion that Manor Care | acks standing to
i ntervene in the chall enge brought pursuant to Section 120.535, Florida
St at ut es.



22. As the challenger, the burden is upon the petitioner to denonstrate,
by a preponderance of the evidence, that the chall enged agency assertions
constitute rules as defined by Section 120.52(16), Florida Statutes. See,
Section 120.535, Florida Statutes, Humana, Inc. v. Department of Health and
Rehabi litative Services, 469 So.2d 889 (Fla. 1st DCA 1985), and Agrico Chemi cal
Co. v. Department of Environnental Regulation, 365 So.2d 759 (Fla. 1st DCA
1978).

23. Section 120.52(16), Florida Statutes, defines the term"rule" as
fol | ows:

(16) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
descri bes the organi zati on, procedure, or
practice requirements of an agency and

i ncl udes any form whi ch i nposes any

requi renent or solicits information not
specifically required by statute or by an
existing rule. The termalso includes the
anendment or repeal of a rule.

24. In St. Francis Hospital, Inc. v. Department of Health and
Rehabi litative Services, 553 So.2d 1351 (Fla. 1st DCA 1989), at page 1354, the
court stated:

W recogni ze that an agency interpretation of
a statute which sinply reiterates the

| egislature's statutory mandate and does not
pl ace upon the statute an interpretation that
is not readily apparent fromits litera

readi ng, nor in and of itself purport to
create rights, or require conpliance, or to
ot herwi se have the direct and consi stent
effect of the law, is not an unpromul gated
rul e, and actions based upon such an
interpretation are permssible w thout

requi ring an agency to go through rul enmaking.

25. The agency statenent challenged in this proceedi ng that denied-but-in-
litigation CON applications nust be included in the capital projects listing of
an application for a CONis not a rule as the termrule is defined by Section
120.52(16), Florida Statutes. The Petitioner has failed to establish that the
agency has asserted any requirenment that is not apparent from an application or
readi ng of the statute. The proof is conpelling that the agency's assertion in
the underlying case that instigated this petition was predicated on existing
statute and did not inpose any requirenment not contained within the existing
stat ute.

26. Section 120.535, Florida Statutes, provides, in pertinent part, as
fol | ows:

(1) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined as
a rule under s. 120.52(16) shall be adopted



by the rul emaki ng procedure provided by s.
120.54 as soon as feasible and practicable to
the extent provided by this subsection .

* * *

(a) Rul emaking shall be presuned feasible
unl ess the agency proves that:
* * *

3. The agency is currently using the
rul emaki ng procedure expeditiously and in
good faith to adopt rul es which address the
st at enent .

* * *
(2)(a) Any person substantially affected by
an agency statenment may seek an administrative
determ nation that the statenment violates
subsection (1).

* * *
(4) Wen a hearing officer determ nes that
all or part of an agency statenent violates
subsection (1), the agency shall imediately
di scontinue all reliance upon the statenent
or any substantially simlar statement as a
basi s for agency action.
(5) Subsequent to a determination that an
agency statenent violates subsection (1), if
an agency publishes, pursuant to s. 120.54(1),
proposed rul es which address the statenent and
proceeds expeditiously and in good faith to
adopt rul es which address the statenent, the
agency shall be permitted to rely upon the
statenment or a substantially simlar statenent
as a basis for agency action.

27. Even if it were determ ned that the chall enged statement is an
unpronul gated rul e, AHCA established that it is currently using the rul emaki ng
process expeditiously and in good faith to adopt rules that incorporate the
chal | enged agency statenment, which is all that is required by Section 120. 535,
Fl orida Statutes.

28. Section 120.56(1), Florida Statutes, provides as foll ows:

(1) Any person substantially affected by a
rule may seek an administrative determ nation
of the invalidity of the rule on the ground
that the rule is an invalid exercise of

del egated |l egislative authority.

29. Section 120.52(8), Florida Statutes, defines the term™"invalid
exerci se of delegated |egislative authority” as foll ows:

(8) "lInvalid exercise of delegated |egislative
aut hority" means action whi ch goes beyond the
powers, functions, and duties del egated by the
Legi sl ature. A proposed or existing rule is an
i nval id exercise of delegated |egislative
authority if any one or nore of the foll ow ng

apply:



(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by
s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vest unbridled discretion in the agency; or
(e) The rule is arbitrary or capri cious.

30. The challenge to the agency statenent that denied-but-in-litigation
CON applications nust be contained in an applicant's capital projects listing is
not a rule. Consequently, the challenge pursuant to Section 120.56, Florida
Statutes, must be denied. Even if the chall enged statenment were consi dered an
unpronul gated rul e, any challenge thereto would be limted to the provisions of
Section 120.535, Florida Statutes, and not subject to challenge under Section
120.56, Florida Statutes, until promulgated as a rule. This is not to suggest
that the propriety of an agency's "unpronul gated rule" could not be tested in a
Section 120.57 hearing. See, Section 120.57(1)(b)15, Florida Statutes.

31. AHCA, as the agency responsible for the adm nistration of the CON
programin Florida, has the authority to admnistratively withdraw or to
otherwi se reject an application for a CONthat fails to provide information
required by statute. AHCA's assertion in DOAH Case No. 93-2562 that Arbor
Health Care's application for the CON for the Sarasota project should be
adm nistratively withdrawn is not a rule as defined by Section 120.52(16),
Florida Statutes, and is not subject to challenge in this proceeding pursuant to
Section 120.535 or Section 120.56, Florida Statutes.

ORDER
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
ORDERED t hat Arbor Health Care's chall enges pursuant to Section 120.535 and
120.56, Florida Statutes as set forth inits petition be, and the sane hereby

are, DEN ED

DONE AND ORDERED this 3rd day of May, 1994, in Tall ahassee, Leon County,
Fl ori da.

CLAUDE B. ARRI NGTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 3rd day of My, 1994.

APPENDI X TO FI NAL ORDER, CASE NO. 94-0889RU

The following rulings are made as to the proposed findings of fact submtted by
Petitioner, Arbor Health Care Company.

1. The proposed findings of fact in paragraphs 1, 2, 3, 4, 5, 6,
8, and 12 are adopted in material part by the Final Oder

2. The proposed findings of fact in paragraph 7 are adopted in
part by the Final Order, but are rejected to the extent they
are contrary to the findings made and to the concl usi ons
reached.

3. The proposed findings of fact in paragraph 9 are adopted in
part by the Final Order, but are rejected to the extent they
are unnecessary to the concl usi ons reached.

4. The proposed findings of fact in paragraph 10 are rejected as
bei ng unnecessary to the conclusions reached since it is
found that denied-but-in-litigation CON applications neet the
definition contained in the first sentence of the rule.

5. The proposed findings of fact in paragraphs 11 and 16 are
rej ected as bei ng unnecessary to the concl usi ons reached.

6. The proposed findings of fact in paragraphs 13 and 14 are
adopted in part by the Final Order or are subordinate to the
findi ngs nade.

7. The proposed findings of fact in Paragraph 15 are rejected
for failure to comply with Rule 60Q 2.031(3), Florida
Admi ni strative Code, and because the proposed findings are
unnecessary to the concl usi ons reached.

The followi ng rulings are made on the proposed findings of fact submtted by
I ntervenor, Manor Care of Boynton Beach, Inc., d/b/a Manor Care of Sarasota
County.

1. The proposed findings of fact in paragraphs 1, 2, 3, 4, 5, 6,
17, 21, and 22 are adopted in material part by the
Reconmended Order.

2. The proposed findings of fact in paragraphs 7, 8, 9, 10, and
24 are rejected as being unnecessary to the concl usions
reached.

3. The proposed findings of fact in paragraphs 11, 12, 13, 14,
15, and 16 are treated as prelimnary matters, but are
rejected as findings of fact because they are unnecessary to
t he concl usi ons reached.

4. The proposed findings of fact in paragraph 23, 25, 26, 27,
28, 29, 30, 31, 32, 33, 34, 35, 36, and 37 are |lega
argunents that are rejected as findings of fact, but they are
subordinate to the conclusions of |aw contained in the Fina
O der.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The Notice of Appeal nust be filed within 30 days of rendition of the
order to be reviewed.



